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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION ENTERED
03/11/2011

In re: 8

8
ROYCE HOMES, LP 8 Case No. 09-32467-H4-7

8

DEBTOR § (Chapter 7)
S

MEMORANDUM OPINION REGARDING TRUSTEE'S MOTION TO COMPEL
PRODUCTION OF DOCUMENTS CLAIMED AS PRIVILEGED BY JO HN SPEER
[Docket No. 306]

|. INTRODUCTION

This Memorandum Opinion concerns the attorneyatipivilege—the first common law
privilege to protect confidential communicationgvieen clients and their attorneys. At stake is
the disclosure of thousands of e-mails exchangdddem a key decision-maker of a once
successful residential home building entity andaltisrneys.

On January 28, 2011, this Court made Findingsast Bnd Conclusions of Law orally on
the record. This Memorandum Opinion memorializessé Findings and Conclusions. To the
extent that any of the oral Findings and Conclusioonflict with any of the written Findings and
Conclusions set forth herein, the latter shouldegoy To the extent that the written Findings and
Conclusions do not encompass all of the oral Fgslsnd Conclusions, then those oral Findings
and Conclusions which are not covered are heretyrporated as supplemental Findings and

Conclusions.
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[I. FINDINGS OF FACT

1. On April 7, 2009 (the Petition Date), four credgoof Royce Homes, LP (the
Debtor)—Wisenbaker Builder Services, Inc., Suncoast Pesisibn, Ltd., Builders
Mechanical, Inc., and Luxury Baths by Arrow (thetitRening Creditors)—filed an
involuntary petition for relief against the Debtarder Chapter 7 of the United States
Bankruptcy Code, commencing case number 09-32{IB@c. No. 1.]

2. On April 30, 2009, this Court entered an OrderRetief pursuant to Chapter 7 of the
Bankruptcy Code. [Doc. No. 10.] On this same dRgginey Tow was appointed the
trustee of the Debtor’s estate (the Trustee).

3. Following his appointment, the Trustee began ingatihg the Debtor’s financial
affairs, including various prepetition transactiof¥ape Recording, 1/19/11 Hearing
at 3:06:13 p.m.]

4. On September 16, 2010, as part of his investigatios Trustee served John Speer
(Speer) with a subpoena duces tecum. [Trustee’®NBx1.] Speer’s relationship to
the Debtor was a significant ohe[Tape Recording, 1/19/11 Hearing at 3:24:43 p.m.
& 3:24:56 p.m.]

5. The subpoena duces tecum requested Speer to prodocements and
communications pertaining to business transactibnancial matters, and litigation

involving Speer and the Debtor. [Trustee’s Ex. Nol Notably, the Trustee

! Although the Debtor is a limited partnership, Bebtor in this opinion is occasionally referredam*“the company,” and
any of its assets are occasionally referred to“asrapany asset.”

% Speer’s position with respect to the Debtor isy\@milar to those employees of debtors who aretifled in what the
bankruptcy bar has come to refer to as “KERPs.”"RREs an acronym for “Key Employee Retention PlaBankruptcy
courts in recent years have routinely approvedatebinotions for implementation of KERPs. Thesetioms request that
courts approve debtors’ programs that provide ecopmancentives to important decision makers—such csef
executive officers, presidents, chief financialadfs, and others—so that the debtors have a rebEoohance of keeping
these decision makers rather than losing themherarganizationsSee generallyn re Brooklyn Hospital Ctr.314 B.R.
405 (Bankr. E.D.N.Y. 2006)n re Allied Holdings, InG.337 B.R. 716 (Bankr. N.D. Ga. 2005).

2
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requested Speer to produce “Communications” betv#geer and his attorneys, such
as communications between “John Speer and Michaahngrs, their agents,

attorneys, representatives, or employees,” “Micihda&hners or his attorney and John
Speer or his attorney,” “Speer and any attornegraployee at Porter & Hedges,”

“Speer or his attorney and Amegy Bank or its aggey’ and “Speer or his attorneys,
and George Kopecky or his attorneys.” [Trusteels®o. 1.] Thus far, the Trustee

has only filed a Notice of Intention to Take a RR#4 Examination of Speer. [Doc.
No. 296.] No suit has been filed against Speer.

6. Speer produced some of the requested documentsitiiteld others on the basis of
the attorney-client privilege. [Tape Recordind, %11 Hearing at 3:06:40 p.m.]

7. Speer incorporated a privilege log with his resgottsthe Trustee’s subpoena. The
privilege log contains approximately 1,000 entri@se entry for each document that
was not produced to the Trustee. [Trustee’s Ex.No

8. Each entry in Speer’s original privilege log wasnguised of seven to nine fields.
The fields were labeled as follows: Date, DesaniptiAuthor, Addressee(s), Other
Recipients, Privilege Claimed, Pages, and Att'td3ag Trustee’s Ex. No. 3.]

9. In his privilege log, Speer provided one or two @srfor each field entry. For
example, the document occupying the first row oé thrivilege log is dated
“12/30/08” and is described as an “email,” authdogd'John Ransom,” addressed to
“Michael Wilk,” with “John Speer” as an additionatcipient, and the privileged
claimed is the “Atty-Client” privilege. The majtyi of the communications Speer

withheld were e-mails between Speer and his atystneAlso, Speer cited the
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attorney-client privilege as the basis for denyiingrlosure for most of these e-mails.

[Trustee’s Ex. No. 3.]

10.Soon thereafter, the Trustee objected to Speerslgme log. [Tape Recording,

1/19/11 Hearing at 3:07:33 p.m.] Speer, throughdounsel, submitted an amended
privilege log. [Trustee’s Ex. No. 4.] Subsequgntle submitted a second amended
privilege log. [Speer’'s Ex. No. 2.] Speer’s sat@mended privilege log is almost
identical to the original privilege log and the arded privilege log in that, like its
predecessors, the withheld documents are deschipeuderely one or two words,
most of the withheld documents or communicatiores esmails, and the basis for
withholding most of these documents is the attowtlegnt privilege. [Speer's Ex.
No. 2.] Below is the Court's reproduction of thest entry of Speer's second

amended privilege log, and this entry is represataf all the entries:

JHSP | Date Description | Author | Addressee(s)| Other Privilege | Capacity | Pages
Recipients | Claimed
12/30/2008 Email John Michael John Speer Attorney Individual | 1
Ransom,| Wilk, Esq. Client
Esq.

11.0n December 31, 2010, the Trustee filed a MotionCimmpel Production of

Documents Claimed as Privileged by John Speer. c[D. 306.] The Trustee
argues that the communications listed in Speerisilpge log are either not
privileged or the privilege has been waived. [Dbm. 306, p. 6-8, § 21.] The
Trustee relies on the federal common law’s intagtien of the attorney-client
privilege to support his arguments. [Doc. No. 3068-12.] Generally, the Trustee
contends that the attorney-client privilege doesattach to Speer’s e-mails because

Speer cannot carry his burden in proving the esnaite privileged. [Tape
4
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Recording, 1/20/11 Hearing at 10:32:15 a.m.] Addglly, the Trustee asserts that
the attorney-client privilege does not attach ty aommunications or documents
relating to the legal representation of the Debtoto any communications involving
matters in which the Debtor and Speer were joirglyresented by counsel. [Doc.
No. 306, p. 8-10, 1Y 24-28.] Moreover, the Trusm#ends that any privilege that
may have attached to Speer’'s communications hasvage been waived by virtue of
Speer’'s disclosure of the e-mails to third parteesd the Debtor's Electronic
Communications Policy setting forth that employeeslld have no expectation of
privacy in their personal e-mails. [Doc. No. 3066, 11-13.]

12.0n January 18, 2011, Speer filed a Response in $ippo to the Trustee’s
Emergency Motion to Compel Production of Documeng®oc. No. 334.] He
maintains that the attorney-client privilege, ateipreted under Texas law, shields
the communications requested by the Trustee fr@elalure. [Doc. No. 334, p. 5-8,
19 23-32.] Speer argues that he has not waivegrivitege, as the only third parties
privy to his communications (Nancy Boothe and Ryaresham) were necessary
parties for purposes of the attorney-client priyéd [Doc. No. 334, p. 7, 1 32.]

13.0n January 19, 2011, this Court held a hearinghenTrustee’s motion to compel
(the Hearing). Speer did not personally appe#teatearing.

14. At the Hearing, the Trustee adduced testimony fidancy Boothe (Boothe), Speer’s

former executive assistant at the Debtor. [TapeoRBng, 1/19/11 Hearing at

% At the Hearing, Speer’s counsel also argued tpaeBwas unaware of the Debtor’s Electronic Comuatitns Policy,

and that the policy was not enforced. [Tape Rengrdl/20/11 Hearing at 10:46:16 a.m.] Howeveer¢his no evidence
in the record on these two points. The assertioade by Speer’s counsel are a classic examplegofray outside of the
record. This tactic will not work.

5
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15.

16.

17.

2:29:35 p.m.] Boothe was employed by the DebtomfiMarch 2000 until October
2008. [Tape Recording, 1/19/11 Hearing at 2:3@:.3d.]

Intermittently, Boothe functioned as a paraleg@illape Recording, 1/19/11 Hearing
at 2:30:54 p.m.] As a paralegal for the DebtorptBe was generally involved in
litigation matters. [Tape Recording, 1/19/11 Hegrat 2:31:00 p.m.] For example,
she gathered documents and delivered them to theoEehired counsel in response
to requests for discovery. [Tape Recording, 1/19karing at 2:32:45 p.m.] Not
only did Boothe perform paralegal-related taskstha Debtor, she also worked on
legal projects for Speer in his individual capaciffape Recording, 1/19/11 Hearing
at 2:52:52 p.m.] Testimony was adduced at the iHgdhat several of the Debtor’s
attorneys also represented Speer in personal matt§fape Recording, 1/19/11
Hearing at 4:04:09 p.m.] Boothe admitted that Ish® absolutely no legal education.
[Tape Recording, 1/19/11 Hearing at 2:29:49 p.m.]

While working for the Debtor, Boothe was assignecbmputer. [Tape Recording,
1/19/11 Hearing at 2:33:00 p.m.] Boothe used ttosputer to carry out her
paralegal-related tasks, to draft e-mails for gaehbusiness-related matters, and for
her personal matters. [Tape Recording, 1/19/1Tikgat 2:33:50 p.m.]

At the Hearing, Boothe testified that her compugsrwell as all company computers,
were subject to the Debtor’s Electronic Communaadi Policy. [Tape Recording,
1/19/11 Hearing at 2:49:07 p.m.] The Debtor’'s Emuc Communications Policy
was included in its Employee Handbook. [Trustdexs No. 6; 1/19/11 Hearing at
2:49:22 p.m.] The Handbook states as follows:

POLICY:
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All electronic communications are the property loé tCompany
and all information contained on any electronic owmication
system belongs to the company and nothing on theinbe
considered private.

DEFINITION :

Electronic communications are e-mails, voice-maotporate Web
sites and company Internet use.

ALL EMPLOYEES:

Electronic communication systems are to be usedc@mnpany
business. Employees may conduct limited, reasenabid
appropriate personal communications on the comgaglgctronic
communication system with the understanding thatsqreal
communications may be accessed, viewed, read meved by a
company Manager or employee.

Employees majNOT download any information over the Internet
or register with any Internet company using the pany’s e-mail
address without permission form [sic] the President

Employees ar&dlEVER permitted to participate in chat rooms on
company equipment during business hours.

Employees areNOT authorized to send, circulate, [sic] receive
discriminatory or defamatory statements, profanity; any
statements or jokes that could be considered dgxtuaiassing.

Employees aré&NOT to install or view any software or diskette,
personal or business related that does not hawe gproval from
the President.

Employees are to be aware that although the Compeasy
installed software with virus detection, externainail messages
with attachments may contain a virus. Suspiciousraal e-mail
attachments should not be opened without first amimg the
Administrative Coordinator.

Employees ard&NOT to disseminate any confidential information
over the company’s system.

[Trustee’s Ex. No. 6.]
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18.Boothe testified that Speer also possessed a conmgmanputer and e-mail account
during his tenure with the Debtor. [Tape Recordii@9/11 Hearing at 2:52:03 p.m.]
Similar to Boothe, Speer used his computer, indgdiis company e-mail account,
for personal matters. [Tape Recording, 1/19/11ridgaat 2:52:16 p.m.] In fact, all
of the communications at issue were transmittedtiveaDebtor's computer system.
[Tape Recording, 1/19/11 Hearing at 4:05:18 p.mgcording to Boothe, Speer’s
company e-mail account was password protectedpgRecording, 1/19/11 Hearing
at 2:52:27 p.m.]

19. Speer granted Boothe access to his company-retatedils and personal e-mails in
connection with her job duties and responsibilitrdsile employed by the Debtor.
[Tape Recording, 1/19/11 Hearing at 2:52:33 p.m.]

20.At some point, the Debtor's computer server malfiomed. [Tape Recording,
1/19/11 Hearing at 2:37:09 p.m.] Prior to the miadftion, information on company
computers, including personnel e-mail account mmfamron, was backed up onto a
disk. [Tape Recording, 1/19/11 Hearing at 2:370%.] According to Boothe, this
malfunction interfered with the computer serverack-up capabilities. [Tape
Recording, 1/19/11 Hearing at 2:37:13 p.m.] Asoasequence, the e-mail accounts
of three company officers and another secretaryewaownloaded onto her
computer’s hard drive. [Tape Recording, 1/19/1%kiie at 2:37:37 p.m.] These
individuals were: President of Park Lake George éayy (Kopecky) Executive

Vice President James Hunter, Chief Financial Offid#illiam Gatham, and

* Park Lake is an entity affiliated with the Debtor.
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21.

22.

23.

24,

Executive Administrator Amy Matters. [Trustee’s .EMo. 6; Tape Recording,
1/19/11 Hearing at 2:37:47 p.m.]

In October 2008, Boothe decided to leave hertile position at the Debtor for a
position as a legal secretary at Phelps Dunbar, (Etfelps Dunbar). [Trustee’s EX.
No. 6.] At Phelps Dunbar, Boothe worked underiBiatHair, an attorney who had
previously handled litigation for the Debtor. [Etae’s Ex. No. 6.]

Before Boothe left the Debtor, Speer directed Bedthtake the Debtor's computer
to her home. [Tape Recording, 1/19/11 Hearing:38:21 p.m.] She testified that
her continued use of the computer was necessagubeche planned on remaining
the Debtor’s “liaison” to attorneys who were worgion litigation involving the
Debtor. [Tape Recording, 1/19/11 Hearing at 2:8¢11m.]

Speer neither placed nor enforced restrictionsheruse of the Debtor's computer or
the data stored on the computer. [Tape Recordii§/11 Hearing at 2:38:24 p.m.]

In November 2008, Speer called Boothe and offeredtis a part-time task related
to litigation between the Debtor and a former conypafficer, George Kopecky.
[Tape Recording, 1/19/11 Hearing at 2:29:07 p.rigpecky had sued the Debtor,
Speer in his personal capacity, and another enfitgpe Recording, 1/19/11 Hearing
at 3:02:52 p.m.] Apparently, the same counselesgmted Speer and the Debtor in
the Kopecky litigation. [Tape Recording, 1/19/1gdfing at 4.04:20 p.m.] Boothe
testified that she was aware of disputes betwegmebloy and Speer while she was
employed by the Debtor, but a lawsuit had not petrbfiled during her tenure. [Tape

Recording, 1/19/11 Hearing at 2:53:00 p.m.]
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25.

26.

27.

28.

29.

Speer instructed Boothe to print out his compamyads, review them, and sort each
individual e-mail into privileged and non-privileg@iles for the purpose of discovery
preparation. [Tape Recording, 1/19/11 Hearing:39:22 p.m.] Speer hired Boothe
for this task in her personal capacity, not as mpleyee of Phelps Dunbar. [Tape
Recording, 1/19/11 Hearing at 2:39:29 p.m.] Iniadd, Speer directly paid Boothe.

[Trustee’s Ex. No. 6.]

In order to perform this job, Boothe needed Speermails, as they were not
contained in her computer’s hard drive. [Tape Reiog, 1/19/11 Hearing at 3:02:10
p.m.] Speer directed an individual by the nameRghn Gresham (Gresham) to
acquire Speer’s e-mails, to personally deliverdhmail data to Boothe’s home, and
to transfer the e-mails onto Boothe’'s computer. rugtee’'s Ex. No. 6; Tape

Recording, 1/19/11 Hearing at 2:39:50 p.m.] Greshs neither an attorney nor a
paralegal. [Tape Recording, 1/19/11 Hearing a2.830p.m.]

Boothe began her task by printing out hard copiesSpeer's e-mails. [Tape

Recording, 1/19/11 Hearing at 2:41:45 p.m.] Sheceeded to separate the
documents into privileged and non-privileged stackSrape Recording, 1/19/11

Hearing at 2:42:10 p.m.] She carried out this tasker home. [Tape Recording,
1/19/11 Hearing at 2:41:41 p.m.]

Boothe testified that the hard copies of Speemnsads filled up eight banker’s boxes.

[Tape Recording, 1/19/11 Hearing at 2:40:59 p.m3he estimated that she had
reviewed several thousand e-mails. [Trustee’sNex.6.]

Once Boothe completed the assigned discovery taskSpeer, she took the eight

boxes to her office at Phelps Dunbar. She theffiesbiSpeer and his attorney, Mike

10
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Wilk (Wilk), that the e-mails were ready for theaview. [Tape Recording, 1/19/11
Hearing at 2:43:46 p.m.]

30.Speer and Wilk called Boothe and told her thatkbpecky litigation had settled and
that Speer's e-mails were no longer needed. [TRgeording, 1/19/11 Hearing at
2:44:39 p.m.]

31.Either Speer or Wilk, or both, instructed Boothediscard the hard copy e-mails.
[Tape Recording, 1/19/11 Hearing at 2:44:42 p.im]turn, she placed them in the
Phelps Dunbar recycling bin. [Tape Recording, l1¥Hearing at 2:44:48 p.m.]

32.Speer has never given Boothe instructions to déletee-mails from the Debtor’s
computer hard drive. [Trustee’s Ex. No. 6; Tapecdrding, 1/19/11 Hearing at
2:45:15 p.m.] Additionally, Speer has never retgesthat Boothe return the
computer. [Trustee’s Ex. No. 6; Tape Recording91¥1 Hearing at 2:45:22 p.m.]

33.At some point after the Trustee was appointed e Debtor's Chapter 7 case, the
Trustee met with Boothe’s superior at Phelps DunPatricia Hair, to discuss a
matter concerning the Debtor. [Tape Recording9/1/l Hearing at 2:45:53 p.m.]
The Trustee also approached Boothe and asked rethe&rlshe was in possession of
any of the Debtor's computer data. [Tape Recordii$9/11 Hearing at 3:53:10
p.m.] When she responded in the affirmative, tinestee advised Boothe that he
would ultimately seek that information. [Tape Reltog, 1/19/11 Hearing at 2:46:15
p.m.] At the time of this discussion, Boothe diot mention that Speer’'s e-mails
were on the computer. [Tape Recording, 1/19/1TriHgat 2:56:45 p.m.]

34.Subsequently, Boothe informed Speer that the Teussel requested the information

from the computer in her possession. [Tape Rewegrdi/19/11 Hearing at 2:46:25

11
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35.

36.

37.

p.m.] According to Boothe, Speer did not objecthe Trustee’s gaining access to
the information stored on the computer. [Tape Ring, 1/19/11 Hearing at 2:46:34

p.m.] This was the first occasion that Boothe tatbrSpeer that the Trustee was
seeking information from the computer's hard driv¢Tape Recording, 1/19/11

Hearing at 2:46:44 p.m.]

Boothe and the Trustee scheduled a date and oméhé Trustee to extract the
information stored on the Debtor's computer. [T&exording, 1/19/11 Hearing at

2:47:00 p.m.]

Once this date was determined, Boothe notified Spkethe date. And, she testified

that she clearly cautioned him that she plannegravide the Trustee with the

Debtor’s information and data on the computer. pg &ecording, 1/19/11 Hearing at
2:47:35 p.m.] Speer did not object. [Tape Recwdil/19/11 Hearing at 2:47:27

p.m.] Nor did he instruct Boothe to segregatetrdgsor delete his e-mails. [Tape
Recording, 1/19/11 Hearing at 2:47:49 p.m.]

Thereatfter, the Trustee ordered an individual &it\Boothe’s home for the purpose
of copying the Debtor's computer data. [Tape Réiogy, 1/19/11 Hearing at 3:10:55

p.m.] Boothe admitted she knew the Trustee’'s sapriative was at her home to
retrieve all the information from the computer,luting information unrelated to the

Debtor such as her own personal information. [TBpeording, 1/19/11 Hearing at

2:57:30 p.m.] She also “couldn’t help but know”e®ps e-mails were stored on the
computer. [Tape Recording, 1/19/11 Hearing at 3®®.m.] And, she allowed the

Trustee to copy all of the information. [Tape Relog, 1/19/11 Hearing at 2:57:52

p.m.]

12
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38.The Trustee took possession of the computer's atsytéencluding Speer’s e-mails.
[Tape Recording, 1/19/11 Hearing at 3:11:00 p.ri¢ began reviewing the data.
[Tape Recording, 1/19/11 Hearing at 3:11:25 p.m.]

39.As evidenced by his response to the Trustee’s mdtocompel and his privilege
logs, Speer now contends that many of his persennadils that the Trustee exported
from Boothe’'s computer are protected from disclestny the attorney-client
privilege. [Doc. No. 334; Trustee’s Ex. Nos. 3 & 4

40. At the Hearing, the Trustee testified that thet firme Speer objected to the disclosure
of the e-mails located in Boothe’s computer on Ibasis of privilege was after the
September 16, 2010 subpoena was served on hinpe [Racording, 1/19/11 Hearing
at 3:14:04 p.m.]

41.At or around this time, for the first time Speesalobjected to the disclosure of
certain e-mails contained in two of the Debtor'sdhdrives. [Tape Recording,
1/19/11 Hearing at 3:13:39 p.m.] One of these hdndes was restored by the
Trustee himself pursuant to his preliminary invgation of the Debtor. [Tape
Recording, 1/19/11 Hearing at 3:09:25 p.m.] A secbard drive was produced by
Speer in compliance with a September 22, 2009 ayddr. [Doc. No. 119.] At the
Hearing, the Trustee repeatedly referred to althese sources collectively as “the
Royce server.” [Tape Recording, 1/19/11 Hearing:26:49 p.m.]

42. After Speer asserted that his e-mails stored o#igor’'s hard drives and Boothe’s
computer were privileged, the Trustee had two tedee conversations with Speer’s
personal counsel on the same day. [Tape Recordii§/11 Hearing at 4:02:43

p.m.] During the first conversation, Speer’s calriid not demand that the Trustee

13
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refrain from reviewing these communications. [T&®rording, 1/19/11 Hearing at
3:14:49 p.m.] A short time thereafter, Speer’srsmi called the Trustee back. [Tape
Recording, 1/19/11 Hearing at 4:02:55 p.m.] Thiget he told the Trustee that Speer
generally was not waiving any privileges. [Tapec&ding, 1/19/11 Hearing at
4:02:57 p.m.]
[ll. CREDIBILITY OF WITNESSES
At the Hearing on January 19, 2011, this Courtdhéastimony from Nancy Boothe,
Speer’s former executive assistant at the Debtar,Rodney Tow, the Trustee of the Debtor’s
estate. The Court’s assessment of the credilmfisach witness is set forth below.
A. Nancy Boothe
The Court finds Nancy Boothe to be a credible véte
B. Rodney Tow
The Court also finds Rodney Tow to be a crediblkmess.
[\VV. CONCLUSIONS OF L AW
A. Jurisdiction and Venue
The Court has jurisdiction over this matter pursuar28 U.S.C. 88 1334(b) and 157(a).
This dispute between the Trustee and Speer is @ parceeding pursuant to 28 U.S.C. §
157(b)(2)(A) because it concerns the administrabbthe Debtor's Chapter 7 estate. Among
other things, the Trustee is investigating the eti@pn transactions relating to the Debtor to
assess whether to file adversary proceedings wat@us provisions of the Bankruptcy Code.
Some of these transactions may include Speer—whoa &ey employee of the Debtor,
necessarily was involved in numerous transactiamcerning the Debtor—and the Trustee is

entitled to investigate these transactions; indéwsel, Trustee has a duty to do so. Additionally,

14
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this proceeding is a core proceeding under the rgerieatch-all” language of 28 U.S.C. §
157(b)(2). See In re Southmark Cord63 F.3d 925, 930 (5th Cir. 1999) (“[A] proceegliis
core under section 157 if it invokes a substariiylet provided by title 11 or if it is a proceeding
that, by its nature, could arise only in the conhtek a bankruptcy case.”De Montaigu v.
Ginther (In re Ginther TrustsNo. 06-3556, 2006 WL 3805670, at *19 (Bankr. STx. Dec.
22, 2006) (holding that a matter may constituteoig @roceeding under 28 U.S.C. § 157(b)(2)
“even though the laundry list of core proceedingdar § 157(b)(2) does not specifically name
this particular circumstance”). Venue is properspiant to 28 U.S.C. § 1408(1).

B. The Federal Common Law Rules Determine Whethethe Attorney-Client Privilege
Shields Speer’s E-mails from Production.

The Trustee cites to federal law in his Emergehtmtion to Compel Production of
Documents Claimed as Privileged by John Speemd|Rg of Fact No. 11.] In his response in
opposition to the motion, Speer argues that thea3daw of privilege controls whether this
Court should grant or deny the Trustee’s motioirinding of Fact No. 12.] In fact, all of
Speer's arguments revolve around Texas law. [Dém. 334.] This Court disagrees with
Speer’s application of Texas law to the issueshia tispute, and concludes that the federal
common law of attorney-client privilege determivelsether Speer’s e-mails are shielded from
production.

Rule 501 of the Federal Rules of Evidence, whechpplicable pursuant to Bankruptcy
Rule 9017, provides that:

Except as otherwise required by the Constitutibthe United States or
provided by Act of Congress or in rules prescridgd the Supreme Court
pursuant to statutory authority, the privilege ofveiness, person, government,

State, or political subdivision thereof shall bevgmed by the principles of the

common law as they may be interpreted by the cairtee United States in the

light of reason and experience. However, in cagtions and proceedings, with
respect to an element of a claim or defense ashichwstate law supplies the rule

15
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of decision, the privilege of a witness, personyegoment, State or political
subdivision thereof shall be determined in accocdamith State law.

Courts in this circuit interpret Rule 501 to mehattquestions of attorney-client privilege
that arise in a federal proceeding are generallytrobed by the federal common law of
privilege. Alpert v. Rilgy, 267 F.R.D. 202, 207 (S.D. Tex. 2010). Fedeaalrts must apply
federal law with one exception—if state law prowdée rule of decision with respect to an
element of a claim or defense inaavsuit. Id.(emphasis added). In bankruptcy cases, matters
purely originating from Bankruptcy Rule 2004 exaations are “nonadversarial in naturelri
re BoundsNo. 09-12799-CAG, 2010 WL 3447683, at *2 (Bankt.D. Tex. Aug. 31, 2010). A
matter in connection with a prospective 2004 exatim is “aimed at discovering evidence
upon which future causes of action may be basedstiterefore governed by bankruptcy law
rather than state substantive lawld. (quoting In re North Plaza,LLC, 395 B.R. 113, 122
(Bankr. S.D. Cal. 2008)). As such, the federal omn law controls privileges asserted in the
context of 2004 examinationsln re Asia Global Crossing, Ltd.322 B.R. 247, 254 (Bankr.
S.D.N.Y. 2005). If a bankruptcy trustee has ydiléoa state law cause of action against a party,
state law has no applicability to a privilege issubatsoever. Id. (“Even if the Trustee
ultimately intends to pursue state law claims, fatlaw nonetheless controls the privilege.”).

In the dispute at bar, the Trustee has notl fday state law cause of action against
Speer, and Speer’s assertion of the attorney-ghewitege was in response to a subpoena served
in connection with a 2004 examination. [FindingFR#ct No. 5.] This Court also notes that
throughout the Hearing, Speer’'s counsel vehemaeasitiphasized that Speer is not an adverse

party? It follows that federal law controls whether thtorney-client privilege has attached to

® Specifically, Speer's counsel repeatedly streshed no suit had been instituted against Speeregpanse to the
Trustee’s argument that Speer and the Debtor veémdyj represented in several previous legal matéerd, therefore, the
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Speer's communications or, in the alternative, WwletSpeer has waived the attorney-client
privilege. The Trustee has every right to filedates law cause of action against Speer. However,
until he does so, federal law governs.

C. Attorney-Client Privileged Communications are @mmunications Made in Confidence
by a Client to His Attorney for the Purpose of Obtaning Legal Advice.

The attorney-client privilege guards confidentiahonmunications made by a client to his
attorney from disclosureUnited States v. NeaR7 F.3d 1035, 1048 (5th Cir. 1994). As noted,
the attorney-client privilege is the first priviegestablished by the common law to protect
attorney-client confidential communications&)Jpjohn Co. v. United Stateg49 U.S. 383, 389
(1981). It serves to “encourage full and frank cwmication between attorneys and their clients
and thereby promote broader public interests indbgervance of law and administration of
justice.” Id. The privilege is premised on the attorney’s neetknow all that relates to the
client’s reasons for seeking representation ifghefessional mission is to be carried outd.
(quotingTrammel v. United State445 U.S. 40, 51 (1980)).

The Fifth Circuit has defined attorney-client pieged communications as: 1)
confidential communications; 2) made to a lawyerhe subordinate; 3) “for the primary
purpose of securing either a legal opinion or legatvices, or assistance in some legal
proceeding.” United States v. Robinsoh21 F.3d 971, 974 (5th Cir. 1990)nited States v.
Pipkins 528 F.2d 559, 562 (5th Cir. 197®&)pert, 267 F.R.D. at 208.

Not all communications between a client and hisher attorney are protected by the
attorney-client privilege.Pipking 528 F.2d at 562—-63 (“The attorney-client privdetnowever,
is not a broad rule of law which interposes a bérdan on the testimony of an attorney.”). As

evidenced by the Fifth Circuit's definition of att@y-client privileged communications,

attorney-client privilege had been waived as tos¢hoommunications. [Tape Recording, 1/20/11 Hegaain10:52:22
a.m.]
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“[w]hile the attorney-client privilege extends tdl aituations in which counsel is sought on a
legal matter, it protects ‘only those disclosuresessary to obtain informed legal advice which
might not have been made absent the privileg®&ldvigant Consulting, Inc. v. WilkinspA20
F.R.D. 467, 473 (N.D. Tex. 2004) (quotifgsher v. United State€l25 U.S. 391, 403 (1976)).
The attorney-client privilege will not attach &very communication between a client and his
attorney, as the privilege “does not embrace elgrgtthat arises out of the existence of an
attorney-client relationship.’Pipking 528 F.2d at 563)nited States v. Johnsp#65 F.2d 793,
795 (5th Cir. 1972) (“[N]ot all documents in thenltis of an attorney fall within the privilege.”);
AHF Cmty. Dev., LLC v. City of Dallag58 F.R.D. 143, 146 (N.D. Tex. 2009) (“[T]he mere
existence of an attorney-client privilege relatioipsor the mere exchange of information with an
attorney does not give rise to a presumptive clafrprivilege.” (quotingVaro, Inc. v. Litton
Sys., Inc.129 F.R.D. 139, 142 (N.D. Tex. 1989))).

1. Confidentiality is a Vital Component of the Dwfion of Attorney-Client Privileged
Communications.

Confidentiality, an element of the definition of tahey-client privileged
communications, is vital to a claim of attorneyedi privilege, as it is the essence of the
privilege. Robinson 121 F.3d at 976indus. Clearinghouse, Inc. v. Browning Mfg. Div. of
Emerson Elect. Cp.953 F.2d 1004, 1007 (5th Cir. 1992) (“The prigie protects only
confidential communications of the client to thioatey.”); Pipking 528 F.2d at 563.

A confidential communication in this context is geally defined as a communication
not intended to be disclosed to third parties otiiian parties reasonably necessary for the
transmission of the message or those to whom digitdfurthers the rendition of legal services.
3 WEINSTEIN'S FEDERAL EVIDENCE, 8§ 503.15[1] (2010). The circumstances surroundime

communication provide evidence of whether the passerting the privilege intended for his or
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her communications to be and remain confidentsde Robinsqri21 F.3d at 976. Specifically,
the evidence must show that a party made the coneation in confidence and maintained that
communication’s confidentiality Garner v. Wolfinbarger430 F.2d 1093, 1100 (5th Cir. 1970)
(Two “fundamental” conditions of the attorney-cligorivilege are: “1) The communications
must originate in a confidence that they will na Hdisclosed” and 2) “This element of
confidentiality must be essential to the full amdisfactory maintenance of the relation between
the parties.” (quoting 8 J. MMVORE, EVIDENCE 8§ 2285 at 527 (2010))Ripkins 528 F.2d at 563
(“Thus courts have refused to apply the privilegeirtformation that the client intends his
attorney to impart to others . . . or to commutices made in the presence of third parties. ”).

In order to satisfy the Fifth Circuit’'s definitioaf a confidential communication, the
party invoking the attorney-client priviege musave had a reasonable expectation of
confidentiality or privacy.Robinson121 F.3d at 976 (“The assertor of the privilege nase a
reasonable expectation of confidentiality, eitheattthe information disclosed is intrinsically
confidential, or by showing that he had a subjeciintent of confidentiality.” (citingJnited
States v. Melvin650 F.2d 641, 646-47 (5th Cir. Unit B 1981)Pipking 528 F.2d at 563
(Defendant failed to establish confidentiality, thi® record did not indicate he subjectively
intended for his handwriting samples to be or rentanfidential.).

The confidentiality of an attorney-client commurnioa determines the presence or
absence of waiver. The Fifth Circuit and distgourts in this circuit include the presence or
absence of waiver in their definition of attorndiet privileged communicationsin re Grand
Jury Proceedingsb17 F.2d 666, 670 (5th Cir. 1975) (“[T]he prigke has been (a) claimed and
(b) not waived by the client.”)Synair Corp. v. Am. Indus. Tire, In&45 F. Supp. 1080, 1083

(S.D. Tex. 1986). “The confidentiality element amdiver are closely related inasmuch as any
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voluntary disclosure inconsistent with the confidlgnnature of the attorney client relationship
waives the privilege."Hartford Fire Ins. Co. v. Garveyl09 F.R.D. 323, 327 (N.D. Cal. 1985).

2. To Retain Their Privileged Character, Attorndiefit Privileged Communications
Cannot be Waived.

In order to retain their privileged character, at&y-client privileged communications
cannot be waivedGrand Jury Proceeding$17 F.2d at 670. Whether the claimant has waived
the privilege is a fact-specific inquiryAlpert, 267 F.R.D. at 209 (“Waiver is a fact-specific
guestion that should be assessed on a case-byasaise’ (citingAlldread v. City of Grenada
988 F.2d 1425, 1434 (5th Cir. 1993))).

Under federal common law, a party can waive tharagy-client privilege in two ways—
by voluntarily disclosing privileged communicatiors by inadvertently disclosing those
communications to third partiesAlldread 988 F.2d at 1434AHF Cmty. Devy.258 F.R.D. at
148-49. As already noted, disclosure inconsistgtit an intent that communications remain
confidential waives the privilege.

Voluntary disclosure is simply defined as volurltadisclosing or offering or producing
privileged communications to a third party withoobjection. Ratliffe v. Davis Polk &
Wardwel|l 354 F.3d 165, 170 (2d Cir. 2003) (attorney-clignivilege waived when client
authorized law firm to send attorney-client comneations to the SEC)Jnited States v. Mass.
Inst. of Tech.129 F.3d 681, 684-87 (1st Cir. 1997) (attornegrtl privilege waived when a
government contractor produced documents to ther3ef Department’s audit agency). For
example, a party who fails to assert the attorrdeyycprivilege when confidential information is
sought in a legal proceeding voluntarily waives piniwilege. Nguyen v. Excel Corpl197 F.3d
200, 206 (5th Cir. 1999) (“Further inquiry into tlseibstance of the client's and attorney’s

discussions does implicate the privilege and aprties is required to preserve the privilege.”);
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AHF Cmty. Devy.258 F.R.D. at 149 (concluding that disclosure walsintary where plaintiff's
deposition questions and exhibits provided defetsdanth notice that privileged documents
were produced to plaintiffs, and defendants did oloject to their disclosure). Courts ask
whether a party intended to provide third partieseas to his or her confidential attorney-client
communications in determining whether disclosurs waluntary. See Alpert267 F.R.D. at 210
(concluding that there was no evidence that defentiatended” to make information on a
computer available to third parties).

Inadvertent disclosure generally refers to thoaséances where a party unintentionally or
involuntarily discloses privileged communicatiosan opposing party during discoverld. at
209-10. Under such circumstances, courts relywe BO2 of the Federal Rules of Evidence to
determine whether inadvertent disclosure operasea avaiver. Id. Rule 502 provides that
inadvertent disclosure does not waive the attocleyy privilege if the holder of the privilege
took reasonable steps to prevent disclosure ardressonable steps to correct the error. The
Fifth Circuit conjunctively evaluates five factors determining whether inadvertent disclosure
warrants a finding of waiverld. These factors are: (1) The reasonableness chyiens taken
to prevent disclosure; (2) The amount of time takerremedy the error; (3) The scope of
discovery; (4) The extent of the disclosure; andT(Be overriding issue of fairnes#lldread
988 F.2d at 1433. In the event the privilege holda not inadvertently disclose his
communications during discovery, courts resort malyging these five factors.Alpert, 267
F.R.D. at 209-10. As this Court will discuss sujusmntly, the claimant of the privilege bears
the burden of proving he did not waive the privédegn addition to proving that the privilege

attached to his communications in the first place.
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D. Speer, as the Party Invoking the Privilege, Bea the Burden of Proving Whether the
Privilege Applies.

Fifth Circuit cases on attorney-client privilegeamtestably stand for the proposition that
the party invoking the privilege bears the burdéproving that his or her communications are
privileged and, therefore, protected from disclesun re Santa Fe Int'| Corp.272 F.3d 705,
710 (5th Cir. 2001) (“A party asserting a privileggeemption from discovery bears the burden of
demonstrating its applicability.”)Hodges, Grant & Kaufman v. U.S. Gov't, Dept. of the
Treasury, IRS768 F.2d 719, 721 (5th Cir. 1985) (“The burdeml@monstrating the applicability
of the privilege rests on the party who invokey.it.In this dispute, Speer asserts the attorney-
client privilege attached to the e-mails that thiastee recovered from the Debtor’s hard drives
and Boothe’s computer. Therefore, it is Speersden to prove the applicability of the
privilege.

Specifically, Speer bears the burden of prowwagh and every elemeot the definition
of attorney-client privileged communications, imdilug confidentiality and absence of waiver.
Robinson121 F.3d at 9744odges, Grant & Kaufmarv68 F.2d at 721)nited States v. El Paso
Co, 682 F.2d 530, 538 (5th Cir. 198Bipkins 528 F.2d at 563 (defendant failed to establish
confidentiality);Zelaya v. Unicco Serv. Ga&82 F. Supp. 2d 28, 38 (D.C. Cir. 2010) (holdimg
claimant must provide competent evidence that supgach of the essential elements necessary
to sustain a claim of privilege;sia GlobaJ 322 B.R. at 255 (“The person asserting the mgel
has the burden of proving the communication is il@ged, and that the privilege was not
waived.”). Speer must also prove that the attowimnt privilege applies to each and every
communication he is claiming as privilegelll Paso Ca.682 F.2d at 539 (“The privilege must
be specifically asserted with respect to particdlacuments.”). “[T]he attorney-client privilege

may not be tossed as a blanket over an undiffertextigroup of documents.ld. Blanket and
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conclusory assertions of privilege do not satisfglaimant’s burden whatsoeveild. at 542
(claimant did not satisfy its burden where it “&llto particularize its assertion of the privilege
and prove its case with respect to any specifiadamnt”); SEC v. Microtung258 F.R.D. 310,
315 (N.D. Tex. 2009) (“[T]he privilege does not f@ct documents and other communications
simply because they result from an attorney-cliefdtionship.”). Blanket assertions of privilege
are also unacceptable in the context of attorneyciprivilege because courts have a duty to
narrowly construe assertions of privilegBipking 528 F.2d at 563Garner, 430 F.2d at 1101.
Courts cannot accept conclusory assertions oflpgeiat face value.
E. This Court Must Narrowly Construe Speer’s Assetion of the Attorney-Client Privilege.
Federal courts, including the Fifth Circuit, hawensistently held that the attorney-client
privilege must be “strictly confined within the mawest possible limits consistent with the logic
of its principle.” Pipking 528 F.2d at 5635arner, 430 F.2d at 1101 (The privilege “ought to be
strictly confined within the narrowest possible ilisn consistent with the logic of its principle.”);
Hartford Fire Ins, 109 F.R.D. at 327Asia Global 322 B.R. at 255 (“The privilege must be
narrowly construed.”).

Courts narrowly construe a claim of attornegsd privilege because the privilege
hinders discovery, standing in “derogation of thublg’s right to every man’s evidence, and as
an obstacle to the investigation of truthPipking 528 F.2d at 563. The privilege is not
inviolable. It must be “placed in perspective” aapplied only where all of its elements and
conditions are satisfied.See Garner430 F.2d at 1100 (“The privilege must be placed i
perspective. The beginning point is the fundamgotaciple that the public has the right to
every man’s evidence . ... ).

This guiding principle, in conjunction with the Qos other findings and conclusions,
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leads the Court to conclude Speer has failed toy das burden of proving the attorney-client
privilege attaches to his e-mails.

F. Speer Has Failed to Carry His Burden of ProvingThat the Attorney-Client Privilege
Attaches to His E-mails.

1. Speer’s Evidence Fails to Prove That His E-malese Confidential Communications
Transmitted for the Primary Purpose of Securingdléglvice.

At the Hearing, the Trustee adduced testimony ftawm witnesses, Nancy Boothe and
himself. [Finding of Fact Nos. 14 & 40.] The Ttes also introduced—and the Court
admitted—several exhibits, including Boothe’s adfrd with an attachment of the Debtor’'s
Electronic Communications Policy and Speer’s oagjgnd amended privilege logs. [Finding of
Fact Nos. 7-10 & 17; Trustee’s Ex. No. 6.] Speeosnsel did not call any witnesses of his
own, but merely introduced—and the Court admittegbee®’s second amended privilege log as
an exhibit. Speer’'s counsel also unsuccessfuligngited to admit an affidavit from Speer
himself. [Tape Recording, 1/19/11 Hearing at 43860.m.] Speer did not personally appear at
the Hearing. [Finding of Fact No. 13.] The Cdimts that Speer did not satisfy his evidentiary
burden in proving each and every element of tharadly-client privilege. Speer’s evidence that
his e-mails are privileged—notably, his second ahednprivilege log—amounts to superficial
invocations of the privileg®.

A claimant of the privilege bears the burden ofving: (a) each and every essential
element of the definition of attorney-client pragled communications; and (b) that the privilege
applies to each document he or she seeks to proEcPaso Cqg. 682 F.2d at 539-42. “A
failure of proof as to any element causes the ctiprivilege to fail.” Varo, 129 F.R.D. at 142.

The assertor of the privilege must provide a couth sufficient and competent evidence to

® Speer’s counsel conducted cross-examinations thf Boothe and the Trustee, but neither providetinesy that helps
Speer satisfy his burden in proving all the elem@ifthe attorney-client privilege.
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discharge this burdenZelayg 682 F. Supp. 2d at 38 (Defendants did not provaidficient
information to sustain their burden of proof tHa¢ attorney-client privilege properly attaches.”).
“Competent evidence” includes, but is not limited affidavits, live sworn testimony, privilege
logs, and the documents themsel(eSee idat 38—40Varo, 129 F.R.D. at 142. With respect to
these forms of evidence, courts have demandedtibgitprecisely support and prove claims of
attorney-client privilege. Zelayg 682 FE Supp. 2d at 38-3%aro, 129 F.R.D. at 142. The
description of the documents over which the prggleis claimed must provide enough
information for the court to determine whether pnrilege was properly invokedZelayg 682

F. Supp. 2d at 3%licrotune 258 F.R.D. at 315. Blank assertions or gendlagjations of the
privilege are unacceptable. A party’s evidence tnspecifically indicate his communications
fall within the definition of the privilegeZelaya 682 F. Supp. 2d at 3&HF Cmty. Dey.258
F.R.D. at 148 (“Here . . . defendants have nothdisteed that the disputed documents identified

above are related to specific legal advice or sesvi . . . ");Varo, 129 F.R.D. at 142. Merely

’A trial judge has broad discretion in the admissiorexclusion of evidenceEscalante v. Clinton386 Fed. Appx. 493,
496 (5th Cir. 2010) (“We review the district cogrividentiary rulings for abuse of discretionPgteet v. Dow Chem.
Co,, 868 F.2d 1428, 1431 (5th Cir. 1988)ardy v. Chemetron Corp870 F.2d 1007, 1009 (5th Cir. 1989) (“[W]e accord
considerable deference to the trial judge’s evideyntulings.”). Moreover, a trial court has evaiore leeway to admit or
exclude evidence when determining the existence pfivilege. United States v. Campbell3 F.3d 44, 48 (5th Cir.
1996). Under Rule 104(a) of the Federal Rulesvafl@éhce, a court is not bound by the rules of avi@ewhen deciding
preliminary questions concerning the existence pfidlege. Id. In United States v. Campbgthe general partner of a
Chapter 7 debtor was accused of bankruptcy fradd.at 46. He asserted that a letter from the trusfebe debtor's
estate to the debtor’s attorney was protected fl@olosure by the attorney-client privilegld. In the letter, the trustee
waived the attorney-client privilegdd. The trial court admitted the letter over the parts objection.ld. On appeal, the
partner argued that the trial court erred in adngtthe exhibit because it was hearsdg. at 48. The court cited to
Federal Rule of Evidence 104(a) for the conclushat courts are not bound by the rules of evidemieen determining
the applicability of a privilegeld. Alternatively, even if the trial court was bouby the rules of evidence, the court did
not abuse its discretion in admitting the lettiat.

It follows that this Court had ample discretioneither admit or exclude Speer’s affidavit. It cadke latter
option. It did so for three reasons. First, tmesiee objected on the ground that he could natseezamine Speer about
the statements made in his affidavit. Second, ISmestdes in Houston, so it would not be a finanbiaden on him to
travel to the courthouse. Third, while the attgretent privilege is certainly an important aspetthe legal system, so
is the fiduciary duty that the Trustee has to edlditors of the Debtor's bankruptcy estate. Thesfee has an absolute
fiduciary duty to investigate the affairs of thelddar in order to locate and liquidate assets ofehmte so as to pay
claims—in part, if not in whole. If the Trusteegeing to be prevented from reviewing documentetagon Speer’s
assertion of the attorney-client privilege, theis tBourt believes that the Trustee ought to at leasble to cross-examine
Speer in open court under oath.

25



Case 09-32467 Document 368 Filed in TXSB on 03/11/11 Page 26 of 54

because a client has a communication with his oratterney does not mean that the attorney-
client privilege applies; all other elements mustdatisfied. See Pipkins528 F.2d at 562-63;
Johnson465 F.2d at 799¥licrotung 258 F.R.D. at 316.

While the documents may in and of themselves pewa court with sufficient evidence
to support a finding of attorney-client privilegiae Fifth Circuit has held that the claimant’'s
burden extends “to proof of preliminary facts shogvthat the matter is eligible for protection.”
Santa Fe 272 F.3d at 710 n.7 (citingnited States v. Rodrigue248 F.2d 914, 916 (5th Cir.
1991)); Microtune 258 F.R.D. at 315 (Resort to in camera reviewgpropriate onhafter the
burdened party has submitted detailed evidendeetextent possible.®.

As previously noted, one proof of evidence a pargy offer is his or her privilege log.
Rule 26(b)(5) of the Federal Rules of Civil Proceduprovides that a party withholding
information otherwise discoverable on the basigroflege must:

(i) expressly make the claim; and

(i) Describe the nature of the documents, commatioas, or tangible things not

produced or disclosed — and dois@ manner that, without revealing information

itself privileged or protected, will enable othearpes to assess the claim.

(emphasis added). Indeed, brief, short, or gerdgatriptions of the subject matter of each
communication are insufficient, as they in no wagvide competent evidence of each and every
element of the attorney-client privileg&elayg 682 F. Supp. 2d at 38. A privilege log should

“not only identify the date, the author, and aktipgents of each document listed therein, but

8 Even if this Court had admitted Speer’s affidaitityas not sufficiently detailedSee infranote 11. Moreover, the Court
notes that Speer did not request an in camerawedidis e-mails. The privilege log is also wodfuleficient. In sum,
Speer has chosen the strategy of offering genesdrtions, rather than specific indications, ofifgge. Accordingly,
under these circumstances, the documents that Slaé@s to be privileged must be turned over toThestee.Varo, 129
F.R.D. at 142 (“Varo did not submit the requesteduinents to the magistrate farcamerareview and has not done so
in this court . . . . Instead, Varo relies solelyits privileged documents list . . . . The courgsiew of this list indicates
that it is essentially a blanket claim of privilege. . "); Zelaya 682 F. Supp. 2d at 38.

® Bankruptcy Rule 9014(c) provides that BankruptayeR7026 applies in contested matters (such asigpeite at bar).
Bankruptcy Rule 7026 incorporates Rule 26 of theelfal Rules of Civil Procedure.
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should also describe the document’s subject mdtterpurpose of its production, and a specific
explanation of why the document is privileged ommme from discovery.”Cashman Equip.
Corp. v. Rozel Operating GdNo. 08-363-C-M2, 2009 WL 2487984, at *2 (M.D. lAug. 11,
2009) (citingPeacock v. Merrill No. 08-01-B-M2, 2008 WL 687195, at *3 (M.D. La.aM 10,
2008)).

Other forms of evidence a claimant may offer teexed his burden are detailed affidavits
and sworn oral testimony. Similar to any othemfoof evidence in this context, affidavits
introduced by a party must also clearly show thatdocuments or communications fall under
the definition of attorney-client privilegeZelaya 682 F. Supp. 2d at 38. The Court recognizes
that sworn oral testimony is not absolutely requiioé claimants.Johnson 465 F.2d at 795-96.
Nevertheless, Fifth Circuit precedent suggests Wian a claimant fails to offer sufficient
evidence—for example, through third party withessdéBdavits, or his privilege log—and the
court has not conducted an in camera review oatteal documents, the claimant should err on
the side of caution and orally testifysee id. Moreover, as noted previously in this Opintdn,
this Court, as a trial court, has discretion asvkether or not to allow Speer’s testimony to be
admitted into the record by an affidaviEscalante 386 Fed. Appx. at 49&ampbel] 73 F.3d at
47; Peteet 868 F.2d at 1431Chemetron Corp.870 F.2d at 1009. This Court, in exercising its
discretion, sustained the Trustee’s objection attbaring when Speer’s counsel moved to admit
Speer’s affidavit into the record. The Court mdldie ruling on the grounds that the affidavit
was rank hearsay. [Tape Recording, 1/19/11 Heainy06:38 p.m.] Because Speer was not
present in the courtroom at the Hearing, the Teustgd no way to cross-examine Speer about

the testimony set forth in the affidavit. Givemthhe Trustee has a fiduciary duty to creditors of

9 See supraote 7.
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this Chapter 7 estate to recover avoidable tram&Hectuated prior to the filing of the Debtor’s
petition, this Court believes that the Trustee #thdae allowed to cross-examine Speer under
oath about the documents that Speer asserts aiegsd.

In this instance, Speer failed to carry his burdémstablishing that the attorney-client
privilege attaches to his e-mails—and that his dsrare protected from disclosure—in two
major ways. First, Speer’s privilege log is grgs$éficient in that it did not adequately describe
how each document meets the definition of an atpalient privileged communication. The
log is riddled with bald assertions of the priviegSecond, the testimony that Speer’s counsel
adduced from the two testifying withesses alsonditiconform to the Fifth Circuit’s requirement
of competent evidence on the issue of attorneyclpivilege. Neither witness’s testimony
concerned thepecifice-mails Speer now claims are privileged, nor teirttestimony describe
with particularity howeach documerfell within the ambit of the attorney-client priege’*

Speer’s privilege log is grossly deficient in ti&teer completely fails to describe each
and every e-mail’'s subject matter and why each i-sm@uld be granted protection. Speer
offers the Court general assertions of the priélegther than specifically indicating and
describing the purpose of each communication. Wghe first entry of Speer’'s second amended

privilege log, which is representative of all oétbntries, reads as follows:

It is worth noting that Speer’s affidavit, everttiis Court had admitted it into the record, wontit have satisfied the
Fifth Circuit's requirement for establishing thecahey-client privilege. First, in the affidavipeer testifies that “I am
familiar with each of the communications listedErhibit A attached to this Affidavit.” However, there is fiexhibit A”
actually attached to the affidavit. Hence, the oamications to which Speer refers are wholly uniifiafle. Under
these circumstances, Speer cannot possibly mebuhden. Second, assuming that the “Exhibit Aivtdch Speer refers
is the Second Amended Privilege Log (which this €did admit into the record), the communicatioeferred to in the
Affidavit are presumably those communications refieed in column 3 of the privilege log. Unfortuelgtfor Speer, the
only description of the communications in columris3the word “Email.” The generic use of the wornfail” is
insufficient to satisfy the standard establishedh®y Fifth Circuit for properly preserving the phage. Third, assuming
Speer’s affidavit was an attempt at describingdetents of his second amended privilege log, thaazit's description
of Speer’s communications is utterly deficient. #iges not describe the subject matter of even éribese e-mails.
Rather, he generically provides a definition of thgorney-client privilege, and tosses it as a kdanover an
undifferentiated group of documentt! Paso Cqa.682 F.2d at 539.
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Recipients | Claimed

JHSP | Date Description | Author | Addressee(s)| Other Privilege | Capacity | Pages

1 12/30/2008 Email John Michael John Speer Attorney Individual | 1
Ransom,| Wilk, Esq. Client
Esq.

[Finding of Fact No. 10; Speer’s Ex. No. 2.] Tharren, elementary list Speer calls his privilege
log hardly comports with what federal courts—inchglthe Fifth Circuit—demand of parties
invoking the attorney-client privilegeSanta Fe272 F.3d at 710 n.7 (“Fifth Circuit cases clearly
hold that the privilege claimant’s burden extenagtoof of preliminary facts showing that the
matter is eligible for protection.”Microtung 258 F.R.D. at 315 (“Although a privilege log and
in camerareview of documents may assist the court in cotidgdts analysis, a party asserting
the privilege still must provide a ‘detailed deption of the materials in dispute and state
specific and precise reasons for their claim oftgmtion from disclosure.” (quotinglavigant
Consulting 220 F.R.D. at 473-74)). Speer forgets that hiss—not the Trustee’s—burden to
prove that these e-mails are privilegeSlanta Fe 272 F.3d at 710Robinson 121 F.3d at 974;
Hodges, Grant & Kaufmarv68 F.2d at 721. It is his responsibility toisigtthe Fifth Circuit's
specific evidentiary requirements. Providing t@isurt with a one or two word description of
each document does not satisfy his burden. [FgndinFact No. 10.] Jotting down “e-mail”
next to “attorney-client privilege”—which is basilyawhat Speer did for every single entry—is
devoid of any real evidentiary substance. Blanked®ns of the privilege are unacceptable.
Varo,129 F.R.D. at 142 (“Varo has not submitted an affilsetting forth the specific facts that
establish the existence of the privilege . . . stédad, Varo relies solely on its privileged
documents list to support its claim of protectidrhe court’s review of this list indicates thaisit

essentially a blanket claim of privilege . . . ; Microtung 258 F.R.D. at 315 (“The privilege
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does not protect documents and other communicatimgly because they result from an
attorney-client relationship.” (citinjavigant Consulting220 F.R.D. at 477)).

Speer would need to provide a much more detailedrgion to have any chance of this
Court concluding that his documents are privilegddicrotune 258 F.R.D. at 316 (“A proper
claim of privilege requires a specific designatiemmd description of the documents within its
scope as well as precise and certain reasons &seming their confidentiality.” (quoting
Greene, Tweed of Delaware, Inc. v. DuPont Elastsmiei..C, 202 F.R.D. 418, 423 (E.D. Pa.
2001))). For example, Speer could have easilyedtahe following, or a version of the
following, for each entry: “This was an e-mail tsamtted to my attorney [name of attorney] on
[set forth specific date]. This communication inxed certain questions and comments that |
wanted my attorney to focus on in preparation far upcoming hearing in the Kopecky
litigation. | was asking my attorney for adviceoabthis litigation in my personal capacity. No
third parties were present and | have not sharisdetimail with any third party.” No entry in
Speer’s privilege log came close to providing treu€ with the slightest indication that each e-
mail truly constituted a confidential communicatidrom Speer to his personal attorney
transmitted for the purpose of securing legal aglvic

This Court is required to narrowly construe Speessertions of the attorney-client
privilege. Pipking 528 F.2d at 5635arner, 430 F.2d at 1101 (The privilege “ought to becslyi
confined within the narrowest possible limits, astent with the logic of its principle.”);
Hartford Fire Ins, 109 F.R.D. at 327Asia Global 322 B.R. at 255 (“The privilege must be
narrowly construed.”). Strictly construed, Spegn'evilege log miserably fails at helping Speer
satisfy his evidentiary burden of proving that #trney-client privilege attaches to his e-mails.

Furthermore, the testimony Speer’'s counsel addfroed Boothe at the Hearing neither gave
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life to Speer’'s privilege log nor provided suffinoteevidence on its own to satisfy Speer’s
burden®?

Speer’s counsel failed to adduce testimony frorotBe concerning the subject matter of
each individual communication or e-mail, or evee #ubject matter of groups or sets of e-
mails!® Boothe’s testimony merely provided the Court withgeneral background of the
Kopecky litigation and the fact Speer was suedviddially in the Kopecky litigation. [Finding
of Fact No. 24.] Boothe gave no testimony aboutipdar e-mails nor did she testify about the
legal advice or services Speer was seeking in eavhil. AHF Cmty. Dey.258 F.R.D. at 148
(noting that defendants failed to establish th& tdommunications at issue were related to
“specific legal advice or services” that defendausght from counsel).

For the foregoing reasons, this Court concludas 8peer’'s e-mails are not privileged
because he failed to carry his burden of providimg Court with sufficient evidence establishing
that each e-mail is entitled to protectioBee Santa F&72 F.3d at 709 n.5 (noting that district
courts are not obliged to examine each documertréetiling on an attorney-client privilege
issue; claimants must first establish that eaclunh@nt withheld is entitled to protection). Speer
had the opportunity to testify as to the nature pagpose of his communications, but failed to
avail himself of this opportunity; indeed, at thedfing, he was conspicuous by his absence
[Finding of Fact No. 13.] This Court will not aqaenis assertions of privilege at face value.

2. The Trustee, on Behalf of the Debtor’s Estat@ldsi the Privilege as to Any and all E-

mails Speer Transmitted and Received When SpeeAwtasy as a Representative of the
Debtor Prior to the Petition Date.

Although this Court has not inspected in cameraetineails at issue, the Trustee argued

2 1t is noteworthy that Speer provided the Trustéh wot one, not two, but three privilege logs. néoof them came
within hailing distance of providing the detail essary to satisfy Speer’s burden.

'3 Boothe’s specific role in producing or viewing seecommunications will be discussed in the nexi@eon waiver and
confidentiality, where the Court assumes arguehdothe attorney-client privilege initially attach® Speer’s e-mails.
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at the Hearing that Speer is asserting the prigiegto e-mails electronically signed by Speer as
a representative of the Debtor, and transmitteanth from counsel. [Tape Recording, 1/19/11
Hearing at 3:17:19 p.m.] The Court concludes trat and all e-mails Speer transmitted and
received in his capacity as a representative ontagiethe Debtor are not within the scope of
Speer’s privilege. The Trustee controls the Détattorney-client privilege. Commodity
Futures Trading Comm’n v. Weintrau71 U.S. 343, 352 (1986). Therefore, any docusnen
within the scope of the Trustee’s privilege cardiselosed at his discretion.

It is well settled that a debtor-partnership’s teasholds the partnership’s attorney-client
privilege and has the power to waive the privileggth respect to prebankruptcy
communications. Campbell,73 F.3d at 47 (bankruptcy trustee of a debtor-gastnp has the
authority to waive the attorney-client privilege behalf of the partnershipgee alscCommodity
Futures Trading 471 U.S. at 352. An entity’'s attorney-client privileged communicats
obviously encompass communications between thdyenttounsel and its key personnel
transmitted for the purpose of seeking legal adviC@mmodity Futures Tradingt71 U.S. at
348 Upjohn Co, 449 U.S. at 383. Speer was unquestionably ackegioyee of the Debtor.
[Finding of Fact No. 4.] Therefore, any e-mail¢vibeen Speer, in his prepetition capacity as the
Debtor’s representative or agent, and the Debpwepetition counsel are not within the scope of
Speer’s personal privilege.

In sum, for all of the reasons set forth above,e$pms failed to satisfy his burden of
proving that the attorney-client privilege attackesis e-mails.

G. Assuming the Attorney-Client Privilege Attachedo Speer’s E-mails, Speer Has Waived
the Privilege.

1. As the Debtor’'s Electronic Communications PoliEyplicitly Provided That the
Debtor had Access to Employees’ Personal Commuorsmiand That Employees Could
Not Transmit Confidential Communications on the f€ls Server, Speer Could Not
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Have Reasonably Expected That His Personal E-n@mihr@unications Would Remain
Confidential.

Arguendo, the Court will now assume the attornegrntiprivilege attached to Speer’s e-
mails and evaluate whether Speer waived any pgeilee otherwise had in these documents by
transmitting them over the Debtor’s server or cotapsystem. The Debtor had a clear and
explicit electronic communications policy bannindgiet dissemination of confidential
communication over its computer system and wartinrag “personal communications may be
accessed, viewed, read, or retrieved by a compaanalyer or employee.” [Finding of Fact No.
17; Trustee’s Ex. No. 6; Tape Recording, 1/19/1arihg at 2:49:22 p.m.] The issue is whether
Speer had a reasonable expectation of privacysire+4mails considering the Debtor’s Electronic
Communications Policy guidelines. SpecificallyultbSpeer reasonably expect that his e-mail
communications would remain confidential? If Spdiel not have a reasonable expectation his
e-mails would remain confidential, the attorneyentiprivilege was waived.

There is no question that Speer used the Debtorigpater server to communicate with
attorneys. [Finding of Fact Nos. 18, 25 & 29.] Mdover, there is no question that the Debtor’s
Electronic Communications Policy provided that @immunications transmitted via company
property should not be considered private, that dbmpany could access and monitor an
employee’s personal communications at any time, thiadl employees were prohibited from
disseminating confidential information over the gamy’s computer system. [Finding of Fact
No. 17.] Based upon these circumstances, the @ewsgues that Speer waived any privilege he
may have had by virtue of his use of the Debtodsnputer server. Speer provided no

controverting evidence to these fatts.Accordingly, the Court finds that Speer waiveé th

14 At the Hearing, Speer’s counsel asserted thatrSpa® unaware of the Debtor’s Electronic Commuiicst Policy and
that it was not enforcedSee suprarote 3. The Court finds that statements madepg®es counsel do not constitute
evidence. If Speer's counsel wanted to establistt peer was unaware of the Debtor’s Electronim@anications
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attorney-client privilege as to any e-mails he sentl received via the Debtor's computer
system, as any communications between Speer apetsisnal counsel were not confidential.
Case law addressing this very issue has been gnglm recent years. Adam C. Losey,
Clicking Away Confidentiality: Workplace Waiver Aittorney-Client Privilege60 RA. L. REv.
1179, 1184 (2008) (“hodgepodge of emerging caseolathe subject”). Most courts addressing
the issue of whether an employee destroys any lggei he may have in personal
communications transmitted or located on compangpgmy base their analysis on the
confidentiality of an employee’s communications d@héd employee’s reasonable expectation of
privacy. United States v. EtkifNo. 07-CR-913, 2008 WL 482281, at *3—4 (S.D.NF¢b. 20,
2008); Long v. Marubeni Am. CorpNo. 05Civ.639, 2006 WL 2998671, at *3 (S.D.N.YctO
19, 2006);Curto v. Medical World Commc’ns, IndNo. 03CV6327, 2006 WL 1318387, at *5-7
(E.D.N.Y. May 15, 2006);Kaufman v. Sungard Inves. Sy&lo. 05-CV-1236, 2006 WL
1307882, at *4 (D.N.J. May 10, 200&sia Globa) 322 B.R. at 255-5@\at’'| Econ. Research
Assocs., Inc. v. Evanslo. 04-2618-BLS2, 2006 WL 2440008, at *3—4 (M&sper. Ct. Aug. 3,
2006);Stengart v. Loving Care Agency, In201 N.J. 300, 322 (2010). The Fifth Circuit fees
on an individual's reasonable expectation of caeniithlity or privacy in determining if the
attorney-client privilege generally attaches to ommications. Robinson 121 F.3d at 975-76
(citing Melvin, 650 F.2d at 646-47Pipking 528 F.2d at 563 (Defendant failed to establish
confidentiality, as the record did not indicate $igjectively intended for his handwriting
samples to be or remain confidential.). Again,weaiand confidentiality are closely related in
that the absence of continued confidentiality waitree attorney-client privilegeHartford Fire

Ins, 109 F.R.D. at 327 (N.D. Cal. 1985) (“The confitelity element and waiver are closely

Policy, and that this policy was not enforced, beded to introduce competent evidence. He didlasb. Accordingly,
there is nothing in the record to support the allieyp that Speer was unaware of the policy andttiiatpolicy was not
enforced.
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related inasmuch as any voluntary disclosure inster® with the confidential nature of the
attorney client relationship waives the privilege.’In this context, the absence of a reasonable
expectation that one’s emails will remain confid@nivaives the privilege.

Asia Globa) decided by the United States Bankruptcy Court tier $outhern District of
New York, is almost directly on point with the didp at bar. 322 B.R. 247Asia Global
involved two affiliated companies in bankruptcyheltrustee for the debtor’s estate subpoenaed
a group of company officers (the Insiders), regaugsthat they disclose documents relating to
the debtor’s “acts, conduct, property, liabilitiaad/or financial condition” and/or “any other
matters which may affect the administration of tBebtors’ estates,” including “all
correspondence, memoranda, and all other docunedatsronic records, and other medidd.
at 253. The Insiders withheld personal e-mailsvbeh themselves and their personal attorneys,
transmitted via the debtor's e-mail server, on llasis of attorney-client privilegeld. The
trustee moved to compel production of the withhddduments.Id. The trustee “contend[ed]
that the use of the corporate e-mail system waaueg privileges that otherwise existedld.
And, “Asia Global maintained a corporate policytthearned e-mail users that the e-mails were
the debtor’s property, the e-mail system was notise that third-parties had access to the e-
mail system, and that no one was authorized tdhese-mail system to transmit confidential or
secret information.”ld.

In Asia Globa) the court declared “[tjhe main gist of the cutréispute concerns the
confidentiality of e-mail communications.ld. at 256. The use of a company’s computer to
transmit and receive e-mails does not alone desheyconfidentiality necessary to preserve a
claim of attorney-client privilegeld. at 251, 256. The court relied on Fourth Amendnmigyht

to privacy in the workplace case law—specificathgasonable expectation of privacy” cases—
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in conducting its analysis. A person assertinggatrto privacy must show that “he has a
subjective expectation of privacy . . . that soc@tcepts as objectively reasonabléd. at 257
(quoting California v. Greenwood486 U.S. 35, 39 (1988)). The court equated apl@yee’s
reasonable expectation of privacy in company pitgpesuch as computer files and e-mails—
with an employee’s reasonable expectation thatdnisher personal communications over
company property will remain confidential for attey-client privilege waiver purposesd. at
257-58 (citingUnited States v. Simon206 F.3d 392, 398 & 399 n.8 (4th Cir. 2000) (“no
reasonable expectation of privacy in office compwad downloaded Internet files where
employer had a policy of auditing employee’s useh#& Internet, and the employee did not
assert that he was unaware of or had not consémtbd policy”);Muick v. Glenayre Elecs280
F.3d 741, 743 (7th Cir. 2002) (“no reasonable etqigm of privacy in workplace computer files
where employer had announced that he could insgiextcomputer”); Thygeson v. U.S.
Bankcorp No. CV-03-467, 2004 WL 2066746, at *20 (D. Orp&el5, 2004) (“no reasonable
expectation of privacy in computer files and e-mailere employee handbook explicitly warned
of employer’s right to monitor files and e-mail'elleher v. City of ReadindNo. Civ. A. 01-
3386, 2002 WL 1067442, at *8 (E.D. Pa. May 29, 20020 reasonable expectation of privacy
in workplace e-mail where employer’s guidelinesphoitly informed employees that there was
no such expectation of privacy"§arrity v. John Hancock Mutual Life Ins. Cdlo. Civ. A. 00-
12143, 2002 WL 974676, at *1-2 (D. Mass. May 7, 200'no reasonable expectation of
privacy where, despite the fact that the employsmated a password to limit access, the
company periodically reminded employees that thepany e-mail policy prohibited certain
uses, the e-mail system belonged to the compathgualh the company did not intentionally

inspect e-mail usage, it might do so where thenewesiness or legal reasons to do so, and the
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plaintiff assumed her e-mails might be forwardeadters”)). Other federal district courts have
noted that thé\sia Globalcourt “looked toward the Fourth Amendment reasomaxipectation
of privacy standard to determine the reasonableagsstent that the communication remain
confidential.” Sprenger v. Rector and Bd. of Visitors of Virgifiech No. 7:07cv502, 2008 WL
2465236, at *3 (W.D. Va. Jan. 17, 2008).

Asia Globals utilization of right to privacy in the workplaamases in the attorney-client
privilege waiver arena manifested into a four-fadialancing test. In determining whether an
employee waived the attorney-privileged status isfgersonal communications transmitted or
stored on company property, a court should ask:

(1) does the corporation maintain a policy banmagsonal or other objectionable

use, (2) does the company monitor the use of th@mme’s computer or e-mail,

(3) do third parties have a right of access todhmputer or e-mails, and (4) did

the corporation notify the employee, or was the leyge aware, of the use and

monitoring policies?

322 B.R. at 257. The objective reasonableness @haployee’s intent that his or her personal
communications will remain confidential dependstbese four factorsld. at 259. The court
found that third parties, such as the company d&mdttustee, obviously had access to the
Insiders’ emails, stating: “[i]n truth, sending @ssage over the debtor's e-mail system was like
placing a copy of that message in the company.fil8kort of encryption, the Insider E-mails
could be reviewed and read by anyone with lawfgkas to the system.Id. Yet, the evidence
pertaining to the existence or notice of corpopaikcies limiting use of corporate computers, or
providing that the company would or could monitoformation on the company server, was
insufficient to conclude that, as a matter of léhe use of Asia Global’s e-mail system waived

the attorney-client privilegeld. at 259-61. The court found that the e-mail pobeyore it did

not mention Asia Global by named. at 260. And, the court suggested that if Asiab@lo
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indeed had a policy, warning employees of the goliould have been unnecessary if the
Insiders impliedly consented to the policy in somwey. Id. at 261. For example, a flash screen
warning users about an employer’s right to moniould have provided adequate notidd.

Federal district courts have subsequently appliedeterred toAsia Globals test in
determining whether employees have waived the ratoclient privilege in their personal
communications by using company property—specifijcabmployer computer and e-mail
servers. Etkin, 2008 WL 482281, at *4 n.&prenger 2008 WL 2465236, at *3Curto, 2006
WL 1318387, at *7.

Most of these cases concern companies with electommmunications policiesCurto,
2006 WL 1318387, at *1 (The computer policy @urto provided that “[tlhe computers and
computer accounts given to employees are to a#isesh in performance of their jobs.
Employees should not have an expectation of privacgnything they create, store, send, or
receive on the computer system. The computersyBdongs to the company and may be used
only for business purposes . . . .Exkin, 2008 WL 482281, at *3 (flash-screen notice atdog;
Sprenger 2008 WL 2465236, at *1 (A State electronic commations policy, which applied to
university employees, provided that “no user shdwdde any expectation of privacy in any
message, file, image, or data created, sent, vettjeor received by use of the Commonwealth’s
equipment” and that monitoring could occur “at &mye, without notice, and without the user’s
permission.”);Kaufman 2006 WL 1307882, at *4 (policy provided “[tlhe @pany has the right
to access and inspect all electronic systems agdigat property belonging to it. Employees
should not expect that any items created withestan, or stored within Company property will
remain private . . .. ").

These cases emphasize thatAlse Globalfour-factor waiver analysis is a fact-specific
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inquiry. Sprengey 2008 WL 2465236, at *4 (“These cases turn onwbey specific factual
situations unique to each case.”). They also réfethe Fourth Amendment reasonable
expectation of privacy in the workplace casé&dkin, 2008 WL 482281, at *4 (“An employee
cannot claim a justified expectation of privacycomputer files where the employer owns the
computer; the employee uses that computer to olaiziess to the internet and e-mail through
the employer’s network; the employee was explicttytioned that information flowing through
or stored on computers within the network cannotcbesidered confidential, and where
computer users were notified . . . . ” (Quotidgited States v. BaileR72 F. Supp. 2d 822, 835
(D. Neb. 2003)))Sprenger 2008 WL 2465236, at *3 (citin§imons 206 F.3d at 398).

In Sprenger v. Rector and Board of Visitors of Virgifiech the United States District
Court for the Western District of Virginia conclutleghat an employee had not waived the
confidential marital communications privilege inrpenal e-mails by using her employer’s
computer system2008 WL 2465236, at *4 The claimant was a Virginia Tech employee, and
the university incorporated a State electronic camications monitoring policy providing that
“no user should have any expectation of privacamy message, file, image, or data created,
sent, retrieved, or received by use of the Commaltitve equipment” and monitoring can occur
“at any time, without notice . . . . Id. at *1. The court found that the evidence beforeds
insufficient to adequately conduct &sia Global balancing test.Id. at *4. Specifically, there
was no showing that the claimant “was notifiedhed Policy by a log-on banner, flash screan,
employee handbobkand “whether third parties had a right of accéssthe e-mails.” Id.
(emphasis added).

In United States v. Etkirdecided by the United States District Court toe Southern

District of New York, the overriding issue was wiet a former employee was on notice that e-
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mails sent from his work computer might be readaltyird party. 2008 WL 482281, at *3—4.
The employee claimed the confidential marital cominations privilege shielded private e-
mails to his wife from disclosure. The employettamputers flashed notices at log on warning
employees that their e-mails were subject to monigo Id. at *3. The court citedsia Global
for its conclusion that: “[F]ailure to warn the eloyees of an existing e-mail policy does not
necessarily mean that the employees . . . weremabtice of the e-mail policy. For example, at
log on, some business computers, including thosel oy the Court’'s personnel, warn users
about personal use and the employers’ right to tonhi ld. at *4 n.6 (quotingAsia Global 322
B.R. at 261). The court found the former employegived the marital communications
privilege by virtue of the company’s flash-screearmng. Id. at *4. It also noted that whether
an employer actually reads an employee’s e-maitsakevant. Id.

In Curto v. Medical World Communications, Inthe United States District Court for the
Eastern District of New York found that a formerp@ayee’s personal documents transmitted to
and from her personal counsel via a company-owaptbp were protected from disclosure by
the attorney-client privilege. 2006 WL 1318387*ht The company had a policy setting forth
that employees should have no expectation of pyivacanything they created[ed], stored[ed],
sen[t], or receive[d] on the computer systemld. The court discussedsia Globa) but
ultimately based its decision on a traditional medent disclosure waiver analysis, also a four-
factor balancing test.ld. at *3—4. It concluded that the former employeektaeasonable
precautions in maintaining the confidentiality cérhe-mails by sending and receiving them
through her personal e-mail accouwtich did not go through the company’s serversslas
worked from home Id. The court also added a fifth factor or “subfattr the traditional

inadvertent waiver test—whether the company entbrit® computer policy. Id. The court
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found that the company’s lack of enforcement otdmputer usage policy “created a false sense
of security which lulled employees into believirigat the policy would not be enforcedld. at
*3, 8.

In Long v. Marubeni America Corporatipplaintiffs in a civil rights action against their
former employer argued the attorney-client privéggotected e-mails they transmitted on their
company computers from disclosure. 2006 WL 2998@711. The defendant employer, on the
other hand, argued that the employees had no ralblsoexpectation of privacy in their personal
e-mails and, therefore, the e-mails were not cemfidl. I1d. at *2. While employed at the
company, the plaintiffs used company-owned compgutee-mail their personal attorneyisl. at
*1. They protected their e-mail accounts with ptevpasswordsld. Similar to the company in
Asia GlobaJ this company also had an electronic communicatjmoiicy that was incorporated
in its employee handbook.ld. The handbook provided that: “all communicationsd a
information transmitted by, received from, creatmdstored in MAC’s automated systems
(whether through word processing programs, datal@sgrams, e-mail, the internet or
otherwise) are company records and MAC'’S properti” In addition, the company had the
right to monitor its computer systems, and emplsye&d “no right of personal privacy in any
matter stored in, created, received, or sent dweretmail, voice mail, word processing, and/or
internet systems” provided by the compang. The court reviewed the e-mails in camera, and
found that several of the e-mails were in factdatey-client communications or attorney-client-
related communicatioh Id. at *3. Yet, they were not confidential communicas and, as a
consequence, not privileged, as they were transthith the company’s computer system and
subject to the electronic communications polidg. The court emphasized that the company’s

electronic communication guidelines were clear andmbiguous: employees were to have no
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expectation of privacy in electronic informatiomr&d, sent, or received on company property,
and the company could monitor employees’ commuimpatat any time.ld. The court held
that the plaintiffs disregarded these rules volilytand, as a consequence, “stripped” their e-
mails of “the confidential cloak with which theyagin[ed] those communications were covered.”
Id. It was unreasonable for the plaintiffs to belig¢kat their e-mails were confidential because
they “knew or should have known” of the policid. The record established that all employees
received the policy on an annual basis, one pfainélped prepare the policy, and the other
plaintiff held a high position at the company atirefore, presumably knew of the polidg.

This Court adopts thAsia Globalfour-factor balancing test to determine whethere8pe
waived any privilege he may have had in his persenmails transmitted via the Debtor’s
computer and e-mail servers. It must be emphagizadit is Speer’s burden, even in this e-
discovery context, to prove that he reasonably eepkehis e-mails would remain confidential
and, therefore, that he did not waive the attorcignt privilege®® He bears the burden of
proving absence of waiveiGrand Jury Proceeding$17 F.2d at 670Asia Global 322 B.R. at
255 (“The person asserting the privilege has theldn of proving that the communication is
privileged, and that the privilege was not waivgd.”"Speer must negatksia Globals four
factors with competent evidence and prove thatdteehreasonable expectation of privacy in his
personal e-mailsSee Asia Global322 B.R. at 255R0binson 121 F.3d at 976 (“The assertor of
the privilege must have a reasonable expectatioconfidentiality, either that the information
disclosed is intrinsically confidential, or by shog that he had a subjective intent of
confidentiality.”). After applyingAsia Globaland its progeny, the evidence in this dispute

strongly tips in the Trustee’s favor.

'* SupraConclusion of Law D.

42



Case 09-32467 Document 368 Filed in TXSB on 03/11/11 Page 43 of 54

i. Did the Debtor Have a Policy Banning Personal oh@tObjectionable Use

Asia Globals first factor asks whether the corporation mamed a policy banning
personal or other objectionable use. 322 B.R. &f. 2 The evidence before the Court
unambiguously shows that the Debtor had a policynbrey confidential communications on its
computer server and prohibiting certain uses ofyistem. [Finding of Fact No. 17.] At the
Hearing, Boothe testified that the Debtor did intfhave an electronic communications policy,
and the Court admitted this policy into evideng€inding of Fact No. 17.] The Debtor defined
electronic communications as “e-mails, voice-medrporate Web sites and company Internet
use.” [Finding of Fact No. 17; Trustee’s Ex. Nd. @his policy was binding on all employees
and incorporated in the Debtor's Employee Handbopkinding of Fact No. 17; Trustee’s EXx.
No. 6] It specifically providedEmployees ar&lOT to disseminate any confidential information
over the company’s systerfrinding of Fact No. 17; Trustee’s Ex. No. 6] (@masis added). It
also warned that certain computer uses were ptekibiFor example:

Employees ardNEVER permitted to participate in chat rooms on company
equipment during business hours.

Employees ar&lOT authorized to send, circulate, [sic] receive disgratory or
defamatory statements, profanity, or any statememtgokes that could be
considered sexually harassing.

Employees ardNOT to install or view any software or diskette, pemsloor
business related that does not have prior appfoval the President.

Employees are to be aware that although the Comipasiynstalled software with
virus detection, external e-mail messages withchtteents may contain a virus.
Suspicious external e-mail attachments should r®topened without first
contacting the Administrative Coordinator.

[Finding of Fact No. 17.]

Unlike the equivocal corporate electronic commuiiices policy inAsia Globa) the

Debtor’'s Electronic Communications Policy unquesioly was in force and applied to all
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“ROYCE HOMES L.P.” employees. [Finding of Fact No. 17; Trustee’s. No. 6.] The
heading of the Electronic Communications Policytisacincludes the Debtor’s (i.e. Royce’s)
name in bold and all capitalized letters. As eibibabove, the prohibited computer uses also
are in bold and all capitalized letters, emphagizihat the Debtor's policy was absolute.
[Finding of Fact No. 17; Trustee’s Ex. No. 6.] Wdugh Speer’s counsel adduced generic
testimony from Boothe that Speer was not an “engadyof the Debtor, [Tape Recording,
1/19/11 Hearing at 2:15:17 p.m.], the testimonytbis point is not conclusive. First, the
Trustee’s and Boothe’s testimony leaves this Cmucbnclude that Speer was a “key employee”
of the Debtor. [Finding of Fact No. 4.] Seconke fTrustee gave testimony that Speer was
receiving a salary of approximately $150,000 pemthdrom the Debtor, [Tape Recording,
1/19/11 Hearing at 3:25:03 p.m.], and such a regulenthly payment is at least one indication
that Speer was an employee of the Deb®ee Simpson v. Ernst & Yourd§0 F.3d 436, 443—
44 (6th Cir. 1997) (holding courts should look e fparticular circumstances of the case at hand,
rather than focusing on labels, in determining Whetan individual is a partner or employee of
an organization) (citingountain v. Metcalf, Zima & Cp925 F.2d 1398 (11th Cir. 1991)).
Moreover, Speer himself gave no testimony that he mot an employee; once again, Speer has
failed to meet his burden.SeeHodges, Grant & Kaufmgn768 F.2d at 721Grand Jury
Proceedings517 F.2d at 670. For all of these reasons, thertGmncludes that Speer was
indeed an “employee” of the Debtor. And, becaugee® was an employee of the Debtor, the
Court finds that he was subject to the Debtor'sstEtmic Communications Policy.
ii. Did the Debtor Monitor the Use of Speer’'s CompateE-mail?
The second factor dksia Globals waiver test asks whether the company monitoes th

use of the employee’s computer or e-mail. 322 BiR57. Speer offered no evidence on this
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point. The Debtor’'s Electronic Communications Byliintroduced by the Trustee and admitted
by the Court, emphasizes the Debtor's absolute rabrand power over its electronic
communication system. [Finding of Fact No. 17;sfe@’s Ex. No. 6.] Employees of the Debtor
were to have no expectation of privacy in their speal communications whatsoever.
Specifically, the Policy provides: “All electronicommunications are the property of the
Company andall information contained on any electronic systeetongs to the company and
nothing on them will be considered private[Finding of Fact No. 17; Trustee’s Ex. No. 6]
(emphasis added). Furthermore, at any point, thiet@& could access all employees’ personal
communications, with or without advance noticeinffing of Fact No. 17; Trustee’s Ex. No. 6.]
The Policy cautions employees that: “Employees ntayduct limited, reasonable and
appropriate communications on the company’s elactrcommunication systemvith the
understanding that personal communications may deessed, viewed, read or retrieved by a
company Manager or employge[Finding of Fact No. 17; Trustee’'s Ex. No. 6]n{phasis
added). Although the Trustee introduced no evidemt actual enforcement of the Debtor’s
monitoring policy, whether the Debtor actually reash employee’s e-mails is irrelevaritkin,
2008 WL 482281, at *4 (“Thus, it is irrelevant tthe Government has not established that the
NYSP actually read Defendant’s email.”). The cprmciple embraced by thasia Globaltest

is “reasonable expectation of privacy.” The Delstguidelines on monitoring were so explicit
and straightforward that no employee could reasignadélieve the Debtor would not or could
not view his or her personal e-maild.ong 2006 WL 2998671, at *3 (company’s electronic
communications policy “clear[ly]” and “unambiguobg] cautioned employees that employees
would not enjoy privacy when using company-owneghpoters);Etkin, 2008 WL 482281, at *4

(“An employee cannot claim a justified expectatiohprivacy in computer files where the
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employer owns the computer; the employee usesctiraputer to obtain access to the internet
and e-mail through the employer’s network; the epeé was explicitly warned that information

flowing through or stored on computers within thetwork cannot be considered confidential,
and where computer users were notified that netwdrkinistrators and others were free to view
data downloaded from the internet.” (quotiBailey, 272 F. Supp. 2d at 835)). Moreover, it is
Speer’'s burden to prove the Debtor did not moni®rcomputer or e-mail system—not the

Trustee’s. Speer failed to do so.

iii. Did Third Parties Have a Right to Access Speer'sm@oter or E-mails?

The third prong of thésia Globaltest is whether third parties had a right to actless
computer or e-mails. 322 B.R. at 257. A#\sia Globa) third parties undeniably had access to
Speer’s e-mails by virtue of their mere placemanttloe Debtor’s serverld. at 259. As its
Electronic Communications Policy highlighted, theldfor could monitor Speer’'s e-mails at any
time. [Finding of Fact No. 17; Trustee’s Ex. No] @he Trustee, who, at the inception of this
Chapter 7 case, took title and control of all oé thebtor's assets (including the Debtor’s
computers and servers) also had unfettered acocedgeer's e-mails. [Finding of Fact Nos. 38
& 41.] Specifically, the Trusteen his ownrecovered one of the Debtor’s servers. [Finadihg
Fact No. 41; Tape Recording, 1/19/11 Hearing aB:3® p.m.] Furthermore, Speer took
affirmative steps to grant access to his e-mailghicd parties® Speer gave Boothe and
Gresham access to his e-mails without qualificatloriFinding of Fact Nos. 26—-32.] Speer’s
counsel adduced testimony from Boothe that Speenmils were password-protected, implying

Speer’s intent to limit access to his personal comgations. [Finding of Fact No. 18; Tape

'® Third parties also had access to Speer’s e-nmailse traditional sense, and this Court will disctraditional waiver in
its next Conclusion of LawlInfra Conclusion of Law G.2. & 3.

7 nfra Conclusion of Law G.2.
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Recording, 1/19/11 Hearing at 2:52:21 p.m.] Theurl€dinds that the Debtor’'s explicit
notification in its Electronic Communications Pglithat all personal communications were
corporate property overrode Speer’s false and soredble sense of securitid. at 258 (citing
Garrity, 2002 WL 974676, at *1-2 (“no reasonable expeatabf privacy where, despite the
fact that the employee created a password to legess, the company periodically reminded
employees that the company e-mail policy prohibgedain uses, the e-mail system belonged to
the company, although the company did not intealigninspect e-mail usage, it might do so
where there were business or legal reasons to ,dansiathe plaintiff assumed her e-mails might
be forwarded to others”)).

iv. Did the Debtor Notify Speer, or Was He Aware, & ebtor's Use and
Monitoring Policies?

The fourth question relevant to this analysis isethkr the debtor entity notified the
employee, or was he aware, of the debtor's usenamdtoring policies. Id. at 257. Although
the Trustee did not provide the Court with evideticat the Debtor notified Speer or other
employees of its Electronic Communications Poliégia Global and Etkin stand for the
proposition that actual or direct notification tm@oyees is unnecessary if the corporation has a
communications policy that is memorializeétkin, 2008 WL 482281, at *4id. at 261. The
Sprengercourt suggested that an employee handbook cooldda an employee with sufficient
notice of the company’s computer use and monitopalicy. 2008 WL 2465236, at *4. The
Asia Globalcourt stated that the failure of Asia Global to mas employees of its policy did not
mean that the employees were not on notice of dtieyp 322 B.R. at 261. Moreover, it is
Speer’'s burden to prove absence of waiver. Heradfeno evidence ohis perception or
awarenes®f the policy whatsoever, as he did not appeapint to testify. [Finding of Fact No.

13.] The Court therefore imputes notice to Spasrhe was a key employee of the Debtor and
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surely knew what the Debtor’'s Electronic Communars Policy stated.See Long2006 WL
2998671, at *3 (court imputed knowledge of compangfectronic communications policy to
claimant, who was the company’s former senior ixesident and general manager; this
claimant, as well as the other claimant, “knewlardd have known” of the policy).

In the dispute at bar, there is sufficient evidefmethe Court to applyAsia Globals
waiver test. For the foregoing reasons, the Coaomntludes that Speer has waived the attorney-
client privilege by transmitting and receiving paral e-mails on the Debtor’'s computer and e-
mail servers. It was unreasonable for Speer tewhis e-mails would remain confidential.

Furthermore, as this Court has suggested, theseseparate and independent reason to
sustain a finding of waiver. Speer also waived dkterney-client privilege in the traditional
sense by voluntarily disclosing his e-mail commatians to Boothe and Gresham without
gualification.

2. Speer Voluntarily Waived the Attorney-Client \Rlege by Intentionally Providing
Boothe and Gresham Access to His E-mails Withouwli@cation.

The evidence conclusively establishes that Spéentionally gave Gresham and Boothe
access to his e-mails. [Finding of Fact Nos. 26}-3& the Hearing, Boothe testified that she
was hired by Speer, individually, to print, revieand sort all of his personal e-mails stored on
the Debtor’'s computer in connection with the Kopelitigation. [Finding of Fact Nos. 24-25.]
She has no legal education. [Finding of Fact No] 1Before she could begin her task, Speer
directed Gresham to take Speer’s computer oveotdg’'s home and transfer his e-mails onto
her hard drive. [Finding of Fact No. 26.] Greshaas neither an attorney nor a legal assistant.
[Finding of Fact No. 26.] Given these circumstandbe Court finds that Speer’s actions were
overtly inconsistent with the confidentiality nesasy to maintain the privileged nature of one’s

attorney-client communications. Under a traditlomaiver analysis, Speer waived the attorney-
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client privilege. Speer has failed to prove thab@e or Gresham were necessary parties for
purposes of the attorney-client privilege.

The Court has extensively reviewed the law of wainghe context of the attorney-client
privilege!® Generally, voluntary disclosure of one’s privilegcommunications to third parties
waives the attorney-client privilege, as voluntdrgclosure is inconsistent with the confidential
nature of the attorney client relationshiplldread 988 F.2d at 1434Hartford Fire Ins, 109
F.R.D. at 327. Voluntarily disclosing one’s pragled communications is generally intentional.
Alpert, 267 F.R.D. at 210. Disclosure to a party whmesessary for the transmission of the
attorney-client communication or those to whom ldisgre furthers the rendition of legal
services does not destroy or waive the attornentlprivilege. 3 WINSTEIN'S FEDERAL
EVIDENCE, 8§ 503.15[1] (2010). These parties are refereechs agents for purposes of the
attorney-client privilege Hodges, Grant & Kaufmarv68 F.2d at 721 (suggesting attorney-client
privilege would have been preserved if third pavgs claimant’'s agent, as “the attorney-client
privilege might properly be extended” because thparty would have “in effect” been
claimant’s “alter ego”);United States v. Adlmam®8 F.3d 1495, 1499 (2d Cir. 1995) (“Under
certain circumstances . . . the privilege for comioation with attorneys can extend to shield
communications to others when the purpose of thenmonication is to assist the attorney in
rendering advice to the client. ommonwealth v. Senio433 Mass. 453, 457 (2001) (presence
of a nonnecessary agent during the attorney-citentimunication destroys the attorney-client
privilege). The Fifth Circuit has also held thaetattorney-client privilege is not waived if the
communications at issue are disclosed to a partly awicommon legal interest—the common

legal interest extension of the attorney-clientvipgge. Santa Fe 272 F.3d at 710Hodges,

'8 SupraConclusion of Law C.2.
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Grant & Kaufman 768 F.2d at 721 (“The privilege is not . . . wadvif a privileged
communication is shared with a third person whoadhasmmon legal interest with respect to the
subject matter of the communication.”). The twpey of communications protected under the
common legal interest doctrine are: (1) communicetibetween co-parties in actual litigation
and their counsel; and (2) communications betwexanpial co-parties and their counsel where
litigation has not yet been actually initiated, ubevertheless reasonably anticipat&dnta Fe
272 F.3d at 710-11.

Here, Speer voluntarily disclosed his personal é-ommmunications to third parties—
Boothe and Gresham. Everything Speer did in regéwdBoothe and Gresham was wholly
inconsistent with an intent that his communicatisamain confidential. The Court still is
unaware of Gresham’s job title or relationship pe&. Testimony was adduced at the Hearing
that he was neither an attorney nor a paralegahding of Fact No. 26.] In any event, Boothe’s
testimony was clear: Gresham had complete contndl @ossession over Speer's computer.
Undoubtedly, he transported the computer to Bostheme in some way. He then proceeded to
transfer Speer’s e-mails onto Boothe’s computémding of Fact No. 26.]

Speer’s intent that Boothe have unqualified acte$ss e-mails was clearly established
through Boothe’s testimony. Speer personally ghiinem disclosing his e-mails to Boothe in
that she essentially did the work that Speer’'s Ewshould have done in sorting e-mails for
purposes of discovery. [Finding of Fact No. 25he performed this task at home. [Finding of
Fact No. 27.] Evidence on the privacy of Boothb@me or workspace at home was not
introduced at the Hearing. After her task was detep Boothe was informed that the e-mails
were no longer necessary. [Finding of Fact No] 3Boothe then placed the e-mails in the

Phelps Dunbar recycling bin. [Finding of Fact 8d.] Phelps Dunbar is a third-party entity.
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[Finding of Fact No. 21.] Testimony about the secoature of the Phelps Dunbar recycling bin
was not adduced at the Hearing. [Tape Recordii®/11 Hearing at 2:55:30 p.m.] Moreover,
until this day, Speer has not requested that Boahen the computer or delete the e-mails off
of her hard drive. [Finding of Fact No. 32.]

Speer also failed to prove that Gresham or Bootbeewecessary agents for attorney-
client privilege purposes. Again, the party invakithe attorney-client privilege has the burden
of proving every element of the attorney-clientvpege, including confidentiality and the
absence of waiver. This burden extends to each and every documangthindividual claims
is privileged. In the dispute at bar, Greshanhésdpitome of an unnecessary third party. There
is no evidence in the record even hinting that ke an agent or employee of Speer.

At first blush, Boothe’s relationship to Speer ntlegtd one to conclude that she was his
agent, but the real question M/as Boothe Speer’s agent for purposes of the ayechent
privilege? There is a complete lack of evidence concerningtBe’s role intransmittingeach
and every e-mail she sorted or how she participatéice preparation of each e-mail. Disclosure
to necessanparties does not destroy the privilege. How wasngecessaryo the transmission
of Speer’'s e-mails? Boothe merely testified to deemeral role as Speer’s paralegal, a position
she held while employed by the Debtor; whereasyefiewed and collated Speer’'s e-mailter
she had resigned working for the Debtor. [Finddfdract No. 15.] This sparse testimony in no
way established an absence of waiver. Speer ¢@yd easily appeared in court and testified as
to Boothe’s specific involvement with these e-matishe time of their creation. He chose not to
do so, and thus failed to meet his burden of proof.

Although Speer's counsel made no oral argument 8peter shared a common legal

9 Infra Conclusion of Law D.
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interest with the Debtor, Boothe, or Gresham, thigument was briefly raised in Speer’'s
response to the Motion to Comp&anta Fe272 F.3d at 710 (Santa Fe failed to carry itslbar

of showing that its communications met the esthbtiscriteria for protection under the common
legal interest privilege.). Even if Speer’s codnsad argued that the common legal interest
doctrine shielded Speer’s e-mails from disclosteepresented no evidence on this point. For
example, no common defense agreement was producedat 709 n.5 (“The defendants did
nothing to show that the communications to thirdspas were made in anticipation of a
common defense.”).

In sum, Speer has waived the attorney-client mgel by voluntarily disclosing his e-
mails to unnecessary parties, Boothe and Greshiaalso a well settled principle that “[w]hen
a party waives the attorney-client privilege, itives the privilege as to all communications that
pertain to the same subject matter of the waivednoonication.” Microtune, Inc.258 F.R.D. at
317 (citingSEC v. Brady238 F.R.D. 429, 441 (N.D. Tex. 2006)). At theaHeg, there was
extensive discussion concerning the disclosurepafe8s e-mails to the Trustee. [Finding of
Fact No. 41.] Applying the aforementioned prineipbne could easily conclude waiver as to
one, waiver as to all. Yet, the Court finds thisran independent basis for concluding that Speer
has waived the attorney-client privilege as todghmails produced to the Trustee.

3. Speer Has Waived the Attorney-Client PrivilegeMoluntarily Disclosing, Through
Boothe, His E-mails to the Trustee.

At the Hearing, Boothe testified that she warnedeBmn two occasions that the Trustee
was seeking the contents of her computer. [Findihgract Nos. 34 & 36.] She stated she
“couldn’t help but know” Speer’s e-mails were orr tiard drive, as she had spent countless
hours sorting and reviewing each and every e-mgkinding of Fact No. 37.] Speer did not

object to the Trustee’s taking possession of thepder’s information nor did he ask Boothe to
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segregate or destroy his e-mails. [Finding of Rdot 36.] Speer’s failure to object to the
Trustee’s confiscation of the computer data shdvesititent on his part to voluntarily disclose
his e-mails to the Trustee. As such, he has waived@ttorney-client privilege as to his personal
e-mails by virtue of his failure to prevent Boofhem disclosing his e-mails to the Trustee.

As the claimant, Speer bears the burden of pgothathe did not voluntarily disclose
his e-mails to the Trustee through Boothe. Henditltestify on this—or any other—point. His
actions, as described by Boothe, were consisteit waluntary disclosure. It is fair to assume
that he intended to make his e-mails availablehto Trustee, as he had ample opportunity to
object to their disclosure, but did not do so. tBis basis, Speer waived the attorney-client
privilege.

V. CONCLUSION

It is clear that Speer has failed to dischargebhislen of proving that the attorney-client
privilege attaches to his e-mails and that theilege was not waived. The Fifth Circuit requires
that claimants of the attorney-client privilege y@othe privilege applies to each and every
document claimed as privileged and that every eésse@tement of the definition of the privilege
is met. Rather than providing this Court with pgecand competent evidence to meet his
burden, Speer introduced an utterly deficient prge log, and generally asserted the privilege.
This Court will not accept Speer’s blanket assadiof the privilege at face value.

Alternatively, assuming the privilege attached {we&’s communications, he failed to
prove that the privilege was not waived. The rdcehows that Speer intentionally gave
unnecessary third parties (Boothe and Gresham)alifigd access to his personal e-mails. The
Trustee also had unfettered access to Speer’s le:-mdvloreover, Speer did not have a

reasonable expectation that his e-mails would rencanfidential by virtue of his use of the
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Debtor's computer and e-mails servers. The Debtd&fectronic Communications Policy
explicitly banned confidential communications ovigs computer system, and cautioned
employees that the Debtor could access, view, read,retrieve employees’ personal
communications at any time.

Based upon such circumstances, the Court conclild¢ghe communications listed in
Speer’s second amended privilege log must be pesbiecthe Trustee.

An order consistent with this Opinion will be er@éron the docket simultaneously with

the entry on the docket of this Opinion.

Signed on this 11th day of March, 2011.

Jeff ZV -
Unjped States Bankruptcy Judge
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